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Federal Employee Considerations:  

Denial of Reasonable Accommodations Resulting in 

Constructive Suspensions 

 
Different considerations, rights, and legal standards apply to employees of the federal 

government as compared to private sector employees. When a federal employee is precluded 

from performing his or her job by virtue of an agency’s failure to provide a reasonable 

accommodation, that employee may have an avenue to challenge the agency’s failure to 

accommodate through the Merit Systems Protection Board (MSPB or Board) in addition to the 

Equal Employment Opportunity Commission (EEOC). The jurisdiction of the MSPB is limited. 

As such, the employee would also need to have the jurisdictional right to appeal to the MSPB. 

Nonetheless, the Board’s decision in the Bean case may provide additional protections for 

employees.  

In Bean, the appellant, a veteran who was disabled by virtue of his Post-Traumatic Stress 

Disorder (PTSD), requested a reasonable accommodation of working only during daylight hours.  

Bean v. U.S. Postal Serv., 120 M.S.P.R. 397, 2013 M.S.P.B. 96, *P2 (2013). The agency 

provided the appellant with an effective reasonable accommodation for two years by assigning 

him to a tour of duty during daylight hours. Id. at *P3. Thereafter, the agency reassigned the 

appellant to work a shift that did not end until 11:30 p.m. Id. at *P4. The appellant took leave 

and otherwise avoided coming to work as a result of the agency’s decision to reassign him to a 

shift that was not within his medical restrictions. Id. As the Board explained, “[a]lthough the 

appellant requested reasonable accommodations and submitted supporting medical 

documentation, it appears that the agency was never able to find an accommodation upon which 

the parties could agree.” Id. The Board found that the appellant had made a non-frivolous 

allegation of jurisdiction, and explained: 

the essence of the appellant’s claim is that he was compelled to take leave because his 

only alternative was to work after dark, in violation of his doctor’s orders, and that the 
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agency forced him into this untenable position by improperly taking him off of the tour 2 

day shift and otherwise failing to accommodate his condition. We find that the 

appellant’s allegations, if proven, could establish that he lacked a meaningful choice in 

the matter and that it was the agency’s improper actions that deprived him of that choice. 

Id. at *P4 (internal citations omitted). 

In addition to its decision in Bean, the MSPB recently clarified the jurisdictional standard in 

appeals of constructive suspension actions. See Singleton v. U.S. Postal Serv., 122 M.S.P.R. 50 

(2014) (modifying initial decision as to the appellant’s constructive suspension appeal based on 

the Board’s decision in Bean v. U.S. Postal Serv., 120 M.S.P.R. 397, *P11). “To establish 

jurisdiction over a constructive suspension . . . the appellant must show that (1) he lacked a 

meaningful choice in his facially voluntary decision; and (2) this was because of the agency’s 

improper actions.”  Id. (citing Bean, 120 M.S.P.R. at *P11). The Board has emphasized that the 

impropriety of the Agency’s action carries great weight in determining its jurisdiction over a 

constructive suspension appeal. Bean, 120 M.S.P.R. at *P12-13. Thus, an employee who has 

been denied a reasonable accommodation such that it precludes him or her from working, may be 

able to pursue a claim of constructive suspension. 

 

If you are an employee or applicant for a position with the federal government and you have 

questions about your rights, please contact the Wick Law Office at 720-999-5390 or ben@wick-

law.com. 

 

 

 

 

 

 

  


