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Employee Rights And Protections Under The Family And Medical Leave Act 

 

 The Family and Medical Leave Act (FMLA), 29 U.S.C. § 2601 et seq., is a federal statute 

providing eligible employees with the right to take leave for certain medical or family situations 

and protecting those employees from employer retaliation for taking covered leave.  For those 

seeking leave under the FMLA, it is important to understand the statutory requirements that must 

be met for leave to be covered by the FMLA and situations where employers engage in 

prohibited conduct towards employees.  

 

FMLA Eligibility 

 

First, the FMLA only applies to “covered” employers.  Covered employers include 

private sector employers with 50 or more employees, public agencies at the local, state, or 

federal level regardless of the number of employees, or a public or private elementary or 

secondary school regardless of the number of employees. 

 

Second, an employee working for a covered employer must be “eligible” to seek leave 

under the FMLA.  Generally, an employee is eligible if the employee has been employed with 

the employer for at least twelve months and has worked at least 1,250 hours over the twelve 

months preceding the request for leave.  29 U.S.C. § 2611(2).  

 

The FMLA entitles an eligible employee to take up to 12 weeks of unpaid leave over a 

twelve-month period for purposes of: 

 

• A serious health condition that prevents an employee from performing the functions of 

the employee’s job; 

• Caring for a spouse, child, or parent with a serious health condition; 

• The birth of a child or care for a newborn child under the age of one year; 

• Adoption of a child by, or the placement of a foster child with, the employee and caring 

for that child within one year of placement; or 

• any qualifying exigency arising out of the fact that the employee’s spouse, son, daughter, 

or parent is a covered military member on “covered active duty.” 

29 U.S.C. § 2612(a)(1).  There is also a provision allowing an employee to take up to 26 weeks 

of unpaid “military caregiver leave” over a twelve-month period where the employee’s spouse, 

child, parent, or next of kin is a covered servicemember with a serious injury or illness.  29 

U.S.C. § 2612(a)(3).   
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 FMLA leave can be taken for a single period, i.e. for recovery from a surgery, or it can be 

taken intermittently, i.e. for conditions where the employee experiences flareups requiring 

smaller blocks of leave over time.  An employee may also take intermittent FMLA leave to 

attend periodic doctors’ appointments related to his or her serious health condition or that of a 

family member. 

 

 If an employee is seeking FMLA leave due to his or her own serious health condition or 

to care for a spouse, child, or parent with a serious health condition, an employer is entitled to 

ask for a certification of that serious health condition by a health care provider.  An employer 

may not request a certification for leave requested to bond with a newborn child or a child 

placed for adoption or foster care.   

 

For a certification of a serious health condition, an employer may ask the employee to 

provide contact information for the health care provider; the date the serious health condition 

began and how long it will last; appropriate medical facts about the condition; for leave for the 

employee’s own serious health condition, information showing that the employee cannot perform 

the essential functions of the job; for leave to care for a family member, a statement of the care 

needed; and for intermittent leave, information showing the medical necessity for reduced 

schedule leave and either the dates of any planned leave or the estimated frequency and duration 

of expected incapacity due to the condition.   

 

The employee is responsible for providing a “complete and sufficient” certification, 

meaning that all applicable entries on the form have been completed and the information 

provided is not vague, unclear, or non-responsive.  If the employer believes the certification is 

incomplete or insufficient, it must inform the employee in writing of the specific deficiencies and 

provide the employee with time to supplement the certification.  Importantly, once an employer 

has received a complete and sufficient certification, it is not permitted to request any additional 

information from the employee’s medical provider. 

 

Legal Claims Under The FMLA 

 

The FMLA provides protection for employees by preventing interference with an 

employee’s ability to take FMLA leave or retaliating against an employee for taking FMLA 

leave.  An employee can establish a claim for interference under 29 U.S.C. § 2615(a)(1) if: (1) 

the employer somehow interfered, restrained, or denied the exercise of FMLA rights, including 

by terminating the employee, and (2) the interference directly resulted in monetary loss to the 

employee.  See Metzler v. Fed. Home Loan Bank of Topeka, 760 F.3d 1126 (10th Cir. 2006). 
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Retaliation claims under 29 U.S.C. § 2615(a)(2), on the other hand, are subject to the 

burden-shifting analysis of McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  See 

Metzler, 760 F.3d at 1170.  Under this analysis, the plaintiff bears the initial burden of 

establishing a prima facie case of retaliation by showing (1) she engaged in a protected activity; 

(2) the employer took an action that a reasonable employee would have found materially 

adverse; and (3) there is a causal connection between the protected activity and the adverse 

action.  Id.  If the employee does so, then the employer must offer a legitimate, non-retaliatory 

reason for the employment action.  Id. The employee then bears the ultimate burden of 

demonstrating that the defendant's proffered reason is pretextual.  Id. 

 

Conclusion 

 

The FMLA provides important protections to eligible employees who need to take leave 

due to certain medical or family issues without fear of losing their jobs.  The twelve weeks of 

FMLA leave per twelve-month period can be used all at one time, or it can be used 

intermittently, including to doctors’ appointments related to a serious health condition.  If an 

employer takes an action against an employee to interfere with his or her FMLA rights or to 

retaliate, such as terminating an employee who takes FMLA covered leave, there are two types 

of claims under the FMLA that an employee can use to challenge such an action. 

 

 


