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Rights For Federal Employees Who Are Enlisted, Veterans, Or Reservists:  

USERRA Claims 

 

The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA) 

provides certain legal protections for current and former uniformed service members. This guide 

provides an overview of the legal protections available under USERRA for currently enlisted 

service members and veterans in their civilian employment with the federal government.  

 

Protections Under USERRA 

 

The purpose of USERRA is to provide legal protections to civilian employees who presently are 

or formally were members of the armed forces. Provided specific conditions are met, USERRA 

protects an employee’s civilian job while the employee is performing uniformed military service. 

38 U.S.C. §§ 4314-4315. This means that if certain prerequisites apply, a federal government 

agency cannot refuse to employ an employee after he or she returns from uniformed service. 

Relatedly, USERRA allows for an employee to continue his or her civilian health coverage for 

up to 24 months during uniformed service. 38 U.S.C. § 4317(a)(1). 

 

In addition to securing a uniformed service member’s employment and health insurance, 

USERRA mandates that employees covered by the Act have the right to be free from 

discrimination in certain employment actions, including an application for employment, 

becoming re-employed with an employer, maintaining employment with an employer, and 

promotional opportunities. 38 U.S.C. § 4311(a). 

 

USERRA also protects employees from being subjected to retaliation for participating in an 

action to enforce rights under USERRA, even if the employee is not a current or former member 

of the military. 38 U.S.C. § 4311(b). For example, an employer cannot take an adverse action 

against an employee because the employee provides testimony in an investigation to support a 

coworker’s claim that the coworker was subjected to discrimination because of her military 

service. See 38 U.S.C. § 4311(b). 

 

Process For Filing A USERRA Claim 

 

Federal employees who intend to file a USERRA claim have two options. The first option is to 

file a complaint with the United States Department of Labor (DOL). DOL will contact the 

responsible federal agency to obtain additional information regarding the claim and, if possible, 

seek to resolve the complaint through mutual agreement between the employee and the agency. 
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If DOL is unable to resolve the matter, the employee still has the option of filing an appeal with 

the Merit Systems Protection Board (MSPB), as discussed below. 

 

The second option is for the employee to file an appeal with the Merit Systems Protection Board 

(MSPB) either instead of with DOL or after attempts to resolve the matter with DOL are 

unsuccessful. The MSPB adjudicates appeals of USERRA violations against federal government 

agencies. To establish that an agency violated USERRA, the employee first “must prove by 

preponderant evidence that his uniformed service was a substantial or motivating factor in the 

agency action.” Burroughs v. Dep’t of the Army, 120 M.S.P.R. 392 (2013) (citation omitted). If 

the employee is able to do so, the agency then must establish “that it would have taken the same 

action for a valid reason without regard to his uniformed service.” Id. (citation omitted). There is 

no right to a hearing before an administrative judge in a USERRA appeal, and it is within the 

judge’s discretion whether to hold a hearing or issue a decision based on the written record. See, 

e.g., Wooten v. Dep’t of Veterans Affs., 102 M.S.P.R. 131, 136 (2006). If the MSPB finds in the 

employee’s favor, it will order the agency to correct the employment action at issue and provide 

compensation to the employee for any lost wages and benefits that occurred as a result of the 

action being appealed. The employee also can petition the MSPB to award attorneys’ fees and 

costs and related litigation expenses that the employee incurred as a result of filing the appeal. 

See 38 U.S.C. §4324(c). 

Did You Suffer Discrimination Because Of Your Status In The Military Or As A Veteran? 

 

Each situation is different. As such, this is not a question that can be answered without 

evaluating each case individually. The Wick Law Office represents federal employees and 

veterans, including those who work for the federal government. If you have questions, The Wick 

Law Office, can provide advice to assist you with this determination.  

 


