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Colorado’s Non-Compete Statute – Section 8-2-113, C.R.S. 

 

 When signing employment or severance agreements with their employers, employees 

should always be mindful of any provision referring to “non-competition,” “non-compete,” or 

“covenant not to compete.” These provisions are a common tool used by employers to limit their 

employees’ ability to work for competitors once the employment relationship has ended.   

 

The enforcement of non-competes, like any other contractual provision, is governed by 

state law.  Luckily for Colorado employees, Colorado’s legislature has recognized that non-

competes can be unduly restrictive in many situations and can prevent employees from working 

in their chosen profession.  Thus, the legislature created a statute deeming all non-competes void 

unless they fall under one of four narrow restrictions. 

 

The statute, titled “Unlawful to intimidate worker - agreement not to compete,” states: 

(2) Any covenant not to compete which restricts the right of any 

person to receive compensation for performance of skilled or 

unskilled labor for any employer shall be void, but this subsection 

(2) shall not apply to: 

 

(a) Any contract for the purchase and sale of a business or the 

assets of a business; 

 

(b) Any contract for the protection of trade secrets; 

 

(c) Any contractual provision providing for recovery of the 

expense of educating and training an employee who has 

served an employer for a period of less than two years; 

 

(d) Executive and management personnel and officers and 

employees who constitute professional staff to executive 

and management personnel. 

 

§ 8-2-113, C.R.S.  The statute also limits non-compete agreements for physicians to the term of 

any employment, partnership, or corporate agreement, meaning that a physician may practice 

medicine without restriction following the termination of such an agreement.  § 8-2-113(3), 

C.R.S. 

 

https://advance.lexis.com/api/document/collection/statutes-legislation/id/5PC1-82R0-004D-100R-00000-00?cite=C.R.S.%208-2-113&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/5PC1-82R0-004D-100R-00000-00?cite=C.R.S.%208-2-113&context=1000516


     
Direct: 720.999.5390  
Fax: 720.596.5180  
Email: amanda@wick-law.com  
 

 

The document does not constitute legal advice. It is offered only for general informational and 

educational purposes. This information is not intended to create, and does not constitute, an 

attorney-client relationship with the recipient.  

 The most commonly used exceptions to justify the enforcement of a non-compete in 

Colorado are (2)(b) regarding the protection of trade secrets, and (2)(d) regarding management 

personnel and officers and their professional staff.  Both of these exceptions are intended to 

protect an employer’s interest in its intellectual property, i.e. ideas, inventions, processes, and 

techniques that are valuable to the employer and its competitors and should thus be kept 

confidential from competitors. 

 

 There is another way, however, for employers to protect such information without 

limiting an employee’s ability to work in his or her chosen profession for a competitor.  A 

provision that often accompanies a covenant not to compete is a non-disclosure agreement or 

confidentiality agreement.  This kind of provision requires employees to keep confidential the 

proprietary or trade secret information of the employer and prevents them from using this 

information outside the scope of the employment relationship.  Although these provisions are 

more narrowly tailored to the goal of protecting information, it is much easier for an employer to 

show that a former employee has violated a non-compete by going to work for a competitor than 

it is to show that employee is actually using confidential, proprietary information in his or her 

new position with the competitor. 

 

 Colorado courts have recognized that non-disclosure or confidentiality agreements are 

capable of protecting proprietary information without limiting an employee’s ability to make a 

living.  Indeed, in Colorado Accounting Machines, Inc. v. Mergenthaler, 609 P.2d 1125 (Colo. 

App. 1980), the court concluded the following when determining that a non-compete to protect 

trade secrets was void: 

 

Even if we assume, arguendo, that a narrowly drafted non-

competition clause specifically protecting trade secrets would be a 

valid exception under subsection (b), here, the sole purpose behind 

the restrictive covenant is to prohibit all competition. The separate 

trade-secret non-disclosure provision adequately protects plaintiff's 

interests, and the restrictive covenant is not limited to enhancing 

this protection. Consequently, the trade secret provision is 

valid; the restrictive covenant is not. 

 

Id. at 1126 (emphasis added).  Mergenthaler is an important case that employees can use to 

defeat non-compete provisions paired with a confidentiality agreement protecting the same 

employer interests. 
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Conclusion 

 

Colorado’s strong public policy disfavoring non-competes led to the creation of section 

8-2-113, C.R.S., which deems non-competes void in all but four limited circumstances.  Even the 

exceptions do not always apply, particularly where a non-compete is paired with a confidentiality 

provision.  Colorado employees should still, however, thoroughly review any non-compete 

provision presented to them by an employer, as it could drastically limit their employment 

opportunities if found to be enforceable.   

 

 


