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Federal Sector: Non-Pecuniary, Compensatory Damages  
 
If a complainant prevails in a discrimination complaint, he or she generally is entitled to damages 
for emotional and physical harm caused by the discrimination, referred to as non-pecuniary, 
compensatory damages. This article discusses the legal standards that apply to complainants 
seeking, and agencies opposing, non-pecuniary, compensatory damages awards. 
 
Calculation Of Damages 
 
In cases against a federal government agency, the amount of non-pecuniary, compensatory 
damages that are awarded cannot exceed $300,000. As a practical matter, however, the amount 
that the Commission typically awards is far lower, generally in the range of $5,000-$25,000. 
 
The purpose of non-pecuniary, compensatory damages is to compensate a complainant for the 
harm he or she suffered because of the agency’s unlawful actions. Complainant v. U.S. Postal 
Serv., EEOC App. No. 0720120027 (Apr. 2, 2014). Although “[t]here is no precise formula for 
determining the amount of damages for non-pecuniary losses[,] the award should reflect the 
nature and severity of the harm and the duration or expected duration of the harm.” Complainant 
v. U.S. Postal Serv., EEOC App. No. 0720120027 (Apr. 2, 2014) (citing Taylor v. Dep’t of the 
Interior, EEOC App. No. 01A34292 (May 3, 2004)). To determine the nature, severity, and 
duration of the harm suffered the complainant must present objective evidence that addresses 
“the outward manifestations or physical consequences of the emotional distress.” Sinnott v. Dep’t 
of Def., EEOC App. No. 01952872 (Sept. 19, 1996). The amount of damages that are awarded 
must include “the sums necessary to compensate the injured party for actual harm, even where 
the harm is intangible.” Thompson v. U.S. Postal Serv., EEOC App. No. 07A00050 (Sept. 5, 
2000). When determining the amount of damages to be awarded, the Commission also considers 
that the amount should not be “‘monstrously excessive’ standing alone but should be consistent 
with the amounts awarded in similar cases.” Thompson v. U.S. Postal Serv., EEOC App. No. 
07A00050 (Sept. 5, 2000) (citing Ward-Jenkins v. Dep’t of the Interior, EEOC App. No. 
01961483 (Mar. 4, 1999)).   
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Eggshell Skull Rule 
 
The Commission applies the so-called eggshell skull or eggshell plaintiff rule “that ‘a tortfeasor 
takes its victims as it finds them.’” Complainant v. Dep’t of Homeland Sec., EEOC App. No. 
0720130010 (Oct. 31, 2013) (citing Wallis v. U.S. Postal Serv., EEOC App. No. 01950510 (Nov. 
13, 1995)) (affirming administrative judge’s award of $100,000 non-pecuniary compensatory 
damages award where complainant’s pre-existing depression and heart condition were 
“significantly worsened” by the agency’s discrimination). This means the award of damages will 
be based on the harm that the complainant actually suffered. In other words, in determining the 
appropriate amount of non-pecuniary damages to be awarded, it is irrelevant whether the 
complainant suffered more severe harm than a person may expect. 
 
Stress Due To Litigation Of Complaint Is Not Compensable 
 
Litigating an EEO complaint can be time consuming and stressful. Complainants often allege 
that the stress of litigating their EEO complaints should be considered when determining an 
appropriate award of non-pecuniary damages. However, “an award of damages must reflect only 
the harm experienced as a direct and proximate result of the agency’s discriminatory act and 
cannot include relief for harm related to the EEO process.” Tyler v. U.S. Postal Serv., EEOC 
App. No. 01A31207 (Feb. 23, 2004) (citing Olsen v. Dep’t of Def., EEOC App. No. 01956675 
(July 29, 1998)). As a result, a complainant cannot recover for emotional or physical harm 
brought about or exacerbated by the ongoing litigation of his or her EEO complaint. 
 
Expert Testimony Is Not Required 
 
On occasion, an agency will argue that a complainant has not established that he or she is entitled 
to non-pecuniary damages because the complainant did not present expert testimony supporting 
the emotional and/or physical harm he or she suffered. This type of expert testimony generally 
would come from a complainant’s medical care providers. Many complainants do present expert 
testimony that supports the emotional and physical harm suffered as a result of the 
discrimination.  However, there is no requirement that a complainant provide expert testimony or 
medical evidence to support his or her claim for non-pecuniary, compensatory damages. Terban 
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v. Dep’t of Energy, EEOC App. No. 0720040117 (Apr. 3, 2008) (citing Lawrence v. U.S. Postal 
Serv., EEOC App. No. 01952288 (Apr. 18, 1996); Carpenter v. Dep’t of Agric., EEOC App. No. 
01945652 (July 17, 1995)). A complainant need only present objective evidence of the harm he 
or she suffered as a result of the discrimination. This evidence may come from statements of the 
complainant, family members, and friends. See, e.g., Carle v. Dep’t of the Navy, EEOC App. No. 
01922369 (Jan. 5, 1993).  
 
Conclusion 

The amount of non-pecuniary, compensatory damages a complainant is entitled to if he or she 
prevails on a discrimination complaint varies from case to case and is an extremely fact-specific 
determination. A law firm experienced in representing federal government employees in federal 
sector discrimination complaints, such as the Wick Law Office, can help an employee present the 
necessary evidence to establish an entitlement to non-pecuniary damages.   


